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Court of Appeals of the District of Columbia 

No. 5465. 


i 

Jane E. Walker, Appellant, 

vs. I 

M. Ardelia Dante. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 75225. | 

Jane E. Walker, Plaintiff, 
vs. 

M. Ardelia Dante, Defendant, j 

i 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Courk of the Dis¬ 
trict of Columbia, at the city of Washington, j in said Dis¬ 
trict, at the times hereinafter mentioned, t^ie following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed April 10, 1928. j 
In the Supreme Court of the District of Columbia. 

At Law. 

No. 75225. 

i 

Jane E. Walker, Plaintiff, 

vs. | 

M. Ardelia Dante, Defendant. 

The plaintiff, Jane E. Walker, sues the defendant, M. 
Ardelia Dante, for that heretofore, on, to wit, the 18th day 

1—5465a 
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of November, 1926, and prior thereto, the defendant was 
and now is the owner of lot 49 in square 288 improved by 
premises 711 and 713 Thirteenth Street, N. W., located on 
the east side of Thirteenth Street between G and H Streets, 
N. W., in the City of Washington, District of Columbia; 
and for that said premises were and now are adjacent to 
the public concrete east sidewalk of Thirteenth Street. 
And on the date aforesaid, and prior thereto, the defendant 
through her agents, servants and employees had leased 
same to certain persons to be used and occupied as stores 
open to the general public, retaining exclusive control of 
the concrete walk as a common entrance thereto more fullv 
hereinafter described. And premises No. 711 Thirteenth 
Street, N. W., were then occupied by the Doromay Hat 
Company and premises 713 Thirteenth Street, N. W., oc¬ 
cupied by the International Gift Shop. And the defendant 
maintained or permitted to be maintained in front of said 
stores, and leading to the doors thereof, and as the only 
means by the public of ingress thereto, extending from the 
main doorway of each of said stores to the said public side¬ 
walk adjacent thereto, a concrete walk as a common 
2 entrance, said concrete walk being about 5 feet in 
width, and the distance from the entrance of said 
stores to said public sidewalk being, to wit, about 10 feet. 
And plaintiff avers that on the date aforesaid, and prior 
thereto, the defendant negligently and carelessly main¬ 
tained or permitted to be maintained said concrete walk, 
in that there was at that time a sudden, abrupt, right angle 
drop, break or step extending across the full width of said 
common entrance and situated at an unusual place on said 
concrete walk, to wit, about midway between the public 
sidewalk and the doorstep of said stores, said drop, break 
or step being, to wit, about an inch in height, and so situated 
that it was not readily and apparently visible or noticeable 
as a drop, break or step to persons using said concrete 
walk as the common entrance to said stores. And plaintiff 
further avers that on the date aforesaid, in the exercise 
of due care and caution she was in the act of entering one 
of said stores, to wit, The International Gift Shop, by way 
of said concrete walk or common entrance, and in so doing 
she was tripped, thrown or precipitated face forward and 
downward by said drop, break or step to and on said con¬ 
crete walk with great force and violence. And plaintiff 
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i 

avers that the defendant knew, or by the exercise of rea¬ 
sonable care and diligence, should have known, of the dan¬ 
ger and peril of said drop, break or step maintained as 
aforesaid, as the only way of ingress to the said stores from 
the public sidewalk adjacent. And plaintiff says that she 
suffered severe bruises and contusions in an^ about her 
neck, back, body, heart, arms and limbs. Her back and 
spine was severely and permanently wrenchbd, sprained 
and otherwise severely injured and impaired, jand she was 
forced to undergo an abdominal operation. Her 
3 nervous system was severely shocked, and she was 
rendered unable to sleep, and to perform her usual 
and customary duties. And plaintiff avers that because of 
said injuries received by reason of the carelessness and 
negligence of the said defendant, all as aforesjaid, she was 
treated at a hospital and compelled to remain 'at her home 
for a long period of time, to wit, six months, j And plain¬ 
tiff avers that she was compellled to and will in the future 
be compelled to expend large sums of money in and about 
endeavoring to be cured of the injuries aforesaid, and she 
was compelled to expend for medical, nursing, x-ray, hos¬ 
pital and other treatment large sums of money, to wit, 
the sum of $750.00. And plaintiff further avjers that she 
has been rendered an invalid and she has suffered and will 
continue to suffer for the balance of her life, gfeat physical 
and mental pain and anguish, weakness and inconvenience, 
and she avers that her nervous system has been severely 
shocked and permanently impaired. 

Wherefore she brings this suit against the defendant, 
and claims of the defendant the sum of $10^000, besides 
costs. 

EOSSA F. DOWNING, 
JOSEPH J. MALLOY, 
FRANCIS P. BRASSOR, 

Attorneys for Plaintiff. 

i 

j 

Plea . 

I 

Filed May 12,1928. I 

■ 

###**# * 

i 

i 

Now comes the defendant and for plea to plaintiff’s dec¬ 
laration admits that on, to wit, the 18th day pf November, 
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1926, and prior thereto, she was the owner of prem- 

4 ises 711 and 713 Thirteenth Street, Northwest, in the 
City of Washington, District of Columbia, and that 

said premises were occupied by the Doromay Hat Company 
and the International Gift Shop, respectively. The defend¬ 
ant also admits that there was maintained a concrete walk 
or entrance from the main sidewalk to the entrance of said 
stores and that on, to wit, the 18th day of November, 1926, 
the plaintiff fell on said concrete walk. All the remaining 
allegations contained in said declaration are denied. 

Defendant further says that on said concrete walk lead¬ 
ing to the entrances of said stores, at or about the building 
line, there was a step of approximately five inches (5") in 
height, the entrances to said stores being approximately 
this distance above the level of the public sidewalk. De¬ 
fendant also says that said step was constructed in a safe, 
careful and prudent manner and was always properly and 
carefully maintained and was readily visible to persons 
entering or leaving said stores who were exercising reason¬ 
able and ordinary care for their own protection. 

Defendant therefore says that the plaintiff’s injuries, if 
any, were caused by her own negligence in failing to look 
where she was going as she was about to enter said store 
or use the proper precautions for her own safety and not 
caused through any negligence on the part of the defendant 
whatsoever. 

FRANK J. HOGAN, 

EDMUND L. JONES, 
ARTHUK J. PHELAN, 

JOHN W. GUIDER, 

Attorneys for Defendant . 

Filed May 12, 1928. 

5 Joinder of Issue. 

Filed May 15,1928. 

**##### 

i 

The plaintiff joins issue on the plea of the defendant filed 
herein on May 12, 1928. 

ROSSA F. DOWNING, 

JOSEPH J. MALLOY, 

! FRANCIS P. BRASSOR, 

Attorneys for Plaintiff. 
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Memorandum. 

I 

April 13, 1931.—Jury sworn and respited to April 14, 
1931. 

i 

i 

Supreme Court of the District of Columbia. 

Tuesday, April 14th, 1931. 

Session resumed pursuant to adjournment,; Hon. F. L. 
Siddons, Justice, presiding. 

# # # # * # # 

Come again the parties hereto, in manner afpresaid, and 
the same jury that was respited yesterday, and after this 
cause is further heard and given to the jury in charge, they 
upon their oath and by direction of the Court ^ay they find 
in favor of the Defendant. Whereupon, attorney for the 
Plaintiff in open Court waives the privilege of filing a 
motion for a new trial and the judgment op verdict is 
ordered. 

Wherefore it is considered that Plaintiff take nothing 
by this action, that defendant go hence >vithout day, 
6 be for nothing held, and recover of the plaintiff her 
costs of defense to be taxed by the clerk, and have 
execution thereof. 

From the foregoing judgment the Plaintiff, by her at¬ 
torney of record, in open Court, notes an appeal to the 
Court of Appeals, and, upon motion, the maximum of an 
undertaking for costs is hereby fixed at Oiie Hundred 
Dollars, with leave to deposit Fifty Dollars wffh the Clerk 
in lieu thereof. ! 

Memoranda. 

April 20, 1931.—Undertaking on appeal approved and 
filed. | 

April 30, 1931.—Proposed Bill of Exception^ filed. 

i 

. 

Assignment of Errors. 

Filed May 4, 1931. 

# # # # * # i • 

The Court erred as follows: 

1. In refusing to admit the testimony of Whiter Valen¬ 
tine as to the height of the step at 711-713 I3th Street, 
Northwest, on November 18, 1926. 

i 

i 

I 

i 

i 
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2. In striking out of the testimony of Miles Fay Kouse 
his estimate of the height of the step at the entrances to 
711-713 13th Street, Northwest. 

3. In refusing to admit the testimony of Miles Fay 
Rouse as to instructions he left with the owner of 711-713 
13th Street, Northwest, in regard to a step. 

4. In refusing to admit testimony of Walter Valen- 

7 tine to show that a step at the place shown by the 
testimony is unusual. 

5. In granting the defendant’s motion for a directed 
verdict. 

6. In directing a verdict for the defendant. 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY, 
Attorneys for Plaintiff. 

Memorandum. 

May 26, 1931.—Proposed Bill of Exceptions submitted. 
Supreme Court of the District of Columbia. 

Thursday, June 18, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

#*####* 

The Court having signed the Bill of Exceptions in this 
cause as of the time of the noting thereof at the trial, now 
hereby orders the same made of record nunc pro tunc. 

Designation of Record. 

Filed May 4, 1931. 

####### 

The Clerk in preparing the Transcript of Record in the 
above entitled cause will please embody the following, viz: 
1. Plaintiff’s declaration. 

2. Defendant’s plea. 

8 3. Plaintiff’s joinder in issue. 

4. Memo.: April 13, 1931, Jury sworn and respited 
to April 14, 1931. 
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5. Memo.: April 14. Verdict for defendant by direction 
of the Court; leave to file motion for a new trial waived; 
judgment against plaintiff for costs forthwith Entered; ap¬ 
peal noted in open court; undertaking upon Appeal fixed 
at $100.00, or $50.00 cash. 

6. Memo.: April 20, 1931, undertaking on! appeal ap¬ 
proved and filed. 

7. Memo.: Proposed Bill of Exceptions filed April 30, 
1931. 

8. Memo.: Bill of Exceptions submitted. 

9. Memo.: Bill of Exceptions signed. 

10. Memo.: Assignment of Errors. 

11. Memo.: This designation. 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY, 

Attorneys foJr Plaintiff. 

Service of a copy of the foregoing is acknowledged this 
4th day of May, 1931. 

EDMUND L. JQNES, 
Attorney for Defendant. 

A. J. P. ! 

i 

9 Supreme Court of the District of Columbia. 

i 

i 

j 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify tlie foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made; part of this 
transcript, in cause No. 75225 at Law, wherein Jane E. 
Walker is Plaintiff and M. Ardelia Dante is Defendant, as 
the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the city of Washington, in 
said District, this 24th day of July, 1931. j 

[Seal Supreme Court of the District of Ccjlumbia.] 

FRANK E. CUNNINGS AM, 

Clerk. 

i 

| 

i 


i 
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10 In the Supreme Court of the District of Columbia, 

Holding a Law Term. 

At Law. 

No. 75225. 

Jane E. Walker, Plaintiff, 
vs. 

M. Ardelia Dante, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for hearing on the 13th day of April, 1931, and continued 
on the 14th day of April, 1931, before Honorable Frederick 
L. Siddons, Associate Justice of the Supreme Court of the 
District of Columbia and a Jury impanelled and sworn to 
try the issues between the parties. 

Thereupon the plaintiff, in order to maintain the issues 
upon her part joined, produced as a witness John Maguire, 
who testified that he was an employee in the Office of the 
Inspector of Buildings for the District of Columbia and 
had with him Permit No. 2822, issued on September 21, 
1926, authorizing defendant to construct show windows and 
erect partitions upon premises 711-713 13th Street, North¬ 
west, being Lot 49, Square 288. He also had with him an 
application for permit to repair or re-construct 711-713 
13th Street, Northwest, all of which were signed by M. 
Ardelia Dante, per W. J. Dante, her agent. Thereupon it 
was admitted by counsel for the defendant that William J. 
Dante, husband of the defendant, was her duly authorized 
agent for the purpose of these repairs, alterations and 
changes and for the management and control of the build¬ 
ing for all purposes. Accompanying the application and 
permit No. 2822, there was filed a plan, or sketch, of the 
proposed alteration, which said plan, or sketch, witness 
also had with him. Thereupon, it as further agreed by 
counsel that the said sketch should be admitted in evidence 
and exhibited to the Jury for the purpose of demonstrating 
to them what the conditions were in regard to the entrances 
to 711-713 13th Street, Northwest, on the 18th day of No- 
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JANE E. WALKEK VS. M. ARDELIA DANTE i 


vember, 1926. The following is a copy of said sketch as 
far as it is pertinent to this case. 

(Here follows drawing, side folio 11.1) 

i 

12 During the course of the trial by and with the con¬ 
sent of the counsel for the defendant this plat was 

shown to the Jury and explained by counsel for the plain¬ 
tiff. The location of the step on the sketch was,pointed out 
to the Jury. In this explanation it was stated that the step 
over which it is claimed plaintiff tripped and fell was 
located three feet, two inches inside a passageway formed 
by show windows extending from the public sidewalk to the 
entrances to 711-713 13th Street, Northwest, a I distance of 
approximately ten feet from sidewalk to the store en¬ 
trances. It was also agreed that before the remodeling, the 
step in question was at the building line as it is at the pres¬ 
ent time, and the whole first floor was occupied by the Sani¬ 
tary Grocery Company as one store, the threshold or en¬ 
trance to the store being at this step. In the remodeling a 
partition was run backward dividing the floor into two ap¬ 
proximately equal sections for stores, and entrances to 
these stores, 711 to the right and 713 to the left, were 
moved back from the step and building line a! distance of 
about six feet and a corridor or hallway was formed by 
show windows added to the building, said corridor then 
extending three feet, two inches from the step ito the pave¬ 
ment and six feet backward from the step to tlje entrances. 

Thereupon, further to maintain the issues bn her part 
joined, the plaintiff produced as a witness Walter Valen¬ 
tine, who, being duly sworn according to law; testified in 
substance as follows: 

That he is a Civil Engineer and has been engaged in that 
profession for ten years; and has been in the building and 
engineering game in Washington since 1924 constantly. In 
addition he is teaching engineering at the Catljolic Univer¬ 
sity, Washington, D. C. He made an examination of prem¬ 
ises 711-713 13th Street, Northwest, and measured the 
entrances. As this point a conference was l}eld between 
the Court, counsel for the plaintiff and counsel for defend¬ 
ant, out of hearing of the Jury, in which the testimony of 
the witness was objected to by counsel for the de- 

13 fendant on the ground that if it were I admitted, it 
would necessarily appear to the Jury that the step, 


i 
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or rise, over which the plaintiff claims that she tripped and 
fell had been removed by the defendant and that there was 
now there a ramp, or incline, instead of a step. It was 
represented by counsel for the plaintiff that the witness 
could by measurements and calculations recently made by 
him, demonstrate to the Jury what was the height of this 
step on the 18th of November, 1926, assuming that the 
grade of the sidewalk from the curb to the step was the 
same at the making of the measurements as it was on No¬ 
vember 18, 1926, the plaintiff offering to prove such to be 
the fact. It was further represented to the Court that in 
no other way could the height of the step be proved, at this 
time, except by these measurements, because the defendant 
had removed the step and substituted a ramp or incline. 
Nevertheless, the Court sustained the objection of counsel 
for the defendant, to which ruling counsel for the plaintiff 
excepted, and the exception was noted upon the minutes of 
the Court. Thereupon this witness was withdrawn tem¬ 
porarily. 

Thereupon, further to maintain the issues upon her part 
joined, plaintiff produced as a witness Miles Fay Rouse, 
who testified in substance that he was employed in the Dis¬ 
trict of Columbia Highway Department and rated as a 
transit man. That he is familiar with the grade on 13th 
Street, between G and H, in the 700 block. That this street 
was widened and the job was completed in November, 1924 
and that there has been no change in the grading since. The 
pavement, or sidewalk, was paved from the curb back on a 
practically straight grade from the old curb back. In set¬ 
ting the new curb back it was set in such a position that we 
could meet the existing sidewalk grades in that square. 
Witness testified that he knew the grade in 1924 and he 
knows what it is now. “The sidewalk rises one-half inch 
to the foot from the existing curb line up to the bay win¬ 
dow line.” Witness was thereupon asked, “Did you leave 
any instructions in regard to a step.” To this question 
counsel for the defendant objected, and after argu- 
14 ment, the objection was sustained. To which ruling 
counsel for the plaintiff excepted and the exception 
was noted upon the minutes of the Court. Witness testi¬ 
fied that he had not a clear, definite recollection of the step. 
Between the curb and the bay window line there was no 
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change since 1924. Whereupon, the witness was asked the 
following question, “Mr. Rouse, as an engineer, carrying 
this grade back to the step, or any step that wohld be there, 
what would necessarily have been the proximate height of 
that step.” To this question, counsel for the defendant 
objected and the witness was then asked, “If you can tell 
by your measurements.” Counsel for the defendant fur¬ 
ther objected for the same reason that the testimony of 
the witness Valentine was objected to. The Court sustained 
the objection of counsel for defendant. 

Upon cross-examination the witness testified that the 
width of the sidewalk on 13th Street in front of this prop¬ 
erty from the curb to the bay window was approximately 
IT 1 /* feet. Witness further testified that there Vas a slope 
down there of nearly nine inches. At one-half; inch to the 
foot, 17 Vo feet would be 8% inches. The witness was then 
asked on re-direct examination if he left any instructions 
with the people who owned that building in regard to the 
step at the time that the street was widened. Tp this ques¬ 
tion objection was made by counsel for the! defendant, 
which objection was sustained by the Court. 

Thereupon the witness in answering a questioning by the 
Court, stated: “Carrying the grade of one-half inch rise 
to the foot toward the back, there was no change in the 

grade bringing the sidewalk up along with that sill. 

! 

15 Thereupon the witness Walter Valentine was re¬ 
called on behalf of the plaintiff, and asked the follow¬ 
ing question by counsel for the plaintiff, “As an engineer, 
could you state what was the height of any stop that was 
* there in 1926, November, 1926?” “Assume that there was 
no change in the grade of the pavement since 1924 up to the 
present time.” Objection to this question was sustained by 
the Court, to which ruling counsel for the plaintiff excepted 
and the exception was noted upon the minutes of the Court. 

i 

Thereupon, further to maintain the issues upon her part 
joined, plaintiff testified in her own behalf in substance as 
follows: 

On November 18,1926, she stopped at 711-713 |13th Street, 
Northwest, and looked in what was then the International 
Brass Company, and as she looked in the winqow she saw 
articles on the shelves on the inside of the doori She made 
an effort to go in, and instead of going in she fell in. She 
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caught her foot on a ledge, about an inch, or an inch and 
a half, and fell the whole length of her body face down— 
glasses went one way, umbrella went the other, and she hit 
her head on the door jam of 713. There are two doorways 
there, double doorways. The proprietor of the Interna¬ 
tional Brass Company came out and helped her up. After 
that she went to a drug-store and got some vichy and 
ammonia. Then she went to the Annapolis Hotel to see Mrs. 
Hattie Stoll, and was in a nervous and hysterical condition. 
She then testified as to the extent and nature of the injuries 
sustained by her, and that subsequently she had examined 
the place down there since the accident. Thereupon coun¬ 
sel for the defendant out of hearing of the Jury asked that 
the Court withdraw a juror because of prejudicial 
16 references in questions of counsel for plaintiff in re¬ 
gard to the change which had taken place at the scene 
of the accident by removing the step and substituting there¬ 
for a ramp or incline. The Court refused to grant this 
request, to which refusal defendant excepted and the excep¬ 
tion was duly noted. 

Plaintiff then testified that she had measured the distance 
from the entrance of the corridor up to the step over which 
she stumbled and that it is three feet, two inches from the 
step back to the entrance to the two stores, it was the same 
as the height of her body, or five feet, seven and one-half 
inches. Plaintiff then testified as to the treatment which she 
had received from Dr. Emmet T. Murphy and Dr. Roy 
Lvman Sexton. 

Upon cross-examination the plaintiff testified as follows: 

She was coming down 13th Street and saw some brass 
objects in the window of the International Brass Shop that 
interested her, through the glass show windows, and as she 
walked into that store she was looking at these objects. She 
said, ‘‘I looked through the window before I started to go 
in and saw them. ,, Then she started up the walk between 
these two glass show windows, and she was still looking at 
the objects. She just simply made an effort to walk in the 
door. She didn’t look for this step at all. “Because there 
was nothing to look for.” In answer to the question, “Did 
you look down where you were walking? Did you pay any 
attention to where you were walking at all,” she answered, 
“Of course I did. I turned around and just like anyone 
would walk along the place, thinking it just a plain side- 
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walk.” In answer to the following question, “Did you look 
down to see if this walk-way, this hallway you might call it, 
was on the same level; did you pay any attention to it at 

all,” she answered, “It was so slight-. Again she was 

asked, “You just didn’t look; you just walked in there, 
tripped and fell. That is right, isn’t it? Is that right?” 
She said “As close as I could say.” 

I 

17 Thereupon, further to maintain the issues upon her 
part joined, the plaintiff produced as a witness Mrs. 
Hattie B. Stoll, who, after being duly sworn, jtestified in 
substance as follows: 

She has known the plaintiff about 28 years $nd remem¬ 
bers when she came to her on November 18, 1926, at her 
place of business in the Annapolis Hotel. The plaintiff 
came in and was very much up-set. Her right arm was 
bruised and her right thigh. She got some ammonia and 
bathed her. It was about 12:00 o’clock when Mrs. Walker 
came to her store and fifteen minutes, or half an!hour later, 
she walked down to the location of the accident. Witness 
testified that, “As you go in there, there are two! stores and 
you go right in like this, (indicating) and approximately 
three feet was a granite slab with a rise of about an inch 
and a half high. ’ ’ Back of that was approximately six feet 
to two doorways, one of which was to the millinery store 
and the other to the Brass store. The glass shcjw windows 
created a corridor or passageway from the pavement back 
to the entrances to the two stores, and the show windows 
extended all the way back to the entrances. 

Thereupon the witness was shown the plat which had been 
previously introduced in testimony and identified the step. 
Witness then testified that the surface from the pavement 
to the step was inclining and from the step back to the 
door was also inclining. The step itself was Islightly in¬ 
clining. Whereupon the witness testified as to the injuries 
sustained by the plaintiff. 

On cross-examination witness says she went to the store of 
her own accord and Mrs. Walker did not go with her. She 
went back because she was interested in Mrs. Walker and 
she was interested to see where she had had thib fall. She 
further testified that the step was the same height all the 
way across although she did not take any rule and make 
any measurements. 
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Further to maintain the issues upon her part joined, the 
plaintiff recalled Mr. Walter Valentine and he was 
18 asked to- following question: “In your experience 
as an engineer and builder, was this a usual or an 
unusual place to have such a step in a passageway leading 
up to the entrance to stores.’’ To this question counsel for 
the defendant objected and the objection was sustained by 
the Court on the ground that the Jury was competent to 
determine negligence. To this ruling counsel for the plain¬ 
tiff excepted and the exception was duly noted upon the 
minutes of the Court. 

The plaintiff then announced her case closed, and the 
defendant by her counsel, moved the Court to direct a ver¬ 
dict for the defendant on the plaintiff’s evidence. After 
argument the Court granted the defendant’s motion for a 
directed verdict. To this ruling the plaintiff duly noted 
an exception which was according noted upon the minutes 
of the Court. Thereupon the Jury, by direction of the Court, 
returned a verdict for the defendant. The plaintiff then 
waived her right to file a motion for a new trial and judg¬ 
ment was accordingly entered forthwith for the defendant. 
Thereupon the plaintiff in open Court noted an appeal to 
the Court of Appeals, and the undertaking on appeal was 
fixed at Fifty Dollars cash, or One Hundred Dollars under¬ 
taking. 

The foregoing is the substance of all the testimony of¬ 
fered in the case and the proceedings had therein. 

Each and all of the exceptions so stated in the foregoing 
bill of exceptions were duly noted by the Court at the time 
the same were severally taken, and said exceptions are 
signed as the several exceptions taken at the trial of the 
above entitled cause this 18th day of June, 1931, nunc pro 
tunc. 

F. L. SIDDONS’, 

Justice. 

Settled by counsel. 

R. F. DOWNING, 

JOSEPH J. MALLOY, 

Attorney - for Plaintiff. 

EDMUND L. JONES, 

Attorney for Defenda/nt. 
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19 To the attorneys for defendant: 

Please take notice that the annexed Bill of Exceptions in 
the above entitled cause was filed on the 30th dhy of April, 
1931, and that the same will be submitted to the Court on 
the 26th day of May, 1931. 

ROSSA F. DOWNING, 
ROSSA F. DOWNING, 

620 Woodward Building, Attorney for Plaintiff. 

i 

i 

Service of a copy of the annexed Bill of Exceptions and 
notice acknowledged this 30th day of April, 1931|. 

EDMUND L. JOjJES, 

A. J. P. 

! 

Attorney for Defendant. 
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IN THE 

i 

Court of appeals, ^District of Columbia 

January Term, 1932. 


No. 5465. 


Jane E. Walker, Appellant, 
vs. 

M. Ardella Dante, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE, j 

This is an appeal from a judgment in favor of the 
appellee entered upon a verdict in her favpr which 
was returned by direction of the trial court. 

In this brief the appellant will be designated as the 
plaintiff and the appellee as the defendant. 

As the statement of facts contained in plaintiff’s 
brief, in several instances, is not supported by the 
record, we will briefly restate the facts here. | 

On November 18, 1926, the date of plaintiff’s acci- 
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dent, the defendant was the owner of two stores, No. 
711 and 713 Thirteenth Street, Northwest, Washing¬ 
ton, D. C. 

The entrances to these stores were set back ap¬ 
proximately six feet from the building line and the 
distance from the building line to the front of the 
show windows which projected beyond the building 
line was three feet two inches. (R. p. 9.) 

At the building line there was a granite step which 
according to the testimony of plaintiff and one other 
witness was approximately one inch or one inch and 
a half in height. (R. pp. 12, 13.) 

The entrances to the said stores were flanked on 
either side by glass show windows. A more accurate 
description of the condition may be obtained by an 
examination of the sketch in the lower left hand 
corner of the plat which is contained in the Record 
between pages eight and nine. 

Shortly before noon on November 18, 1926, plain¬ 
tiff was walking dowm Thirteenth Street and saw 
some brass objects which interested her, in the win¬ 
dow or on the shelves on the inside of the door of the 
International Brass Shop at 713 Thirteenth Street. 
She then started to enter store No. 713, walking 
along the entrance-way between the two glass show 
windows and was still looking at the objects. She 
simply made an effort to walk into the store. She 
didn’t look for the step at all. She just didn’t look. 
She walked right in there and tripped and fell over 
the step at the building line. (R. pp. 11-13.) 

In the statement of facts contained in plaintiff’s 
brief, it is stated that the step was located at an un¬ 
usual place. There is absolutely nothing in the 
Record to support this statement. 

We also find in the statement of facts contained in 
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plaintiff’s brief the assertion that the defendant re¬ 
tained control of the passageway or corridolr as a 
common entrance to both stores for all purposes. 
Again, we respectfully submit that there is nothing 
in the record justifying the statement that the de¬ 
fendant, when she leased the two stores, retained 
control of the common entrance. 

At the close of plaintiff’s testimony, the Cciurt di¬ 
rected the jury to return a verdict for the defendant 
and from the judgment entered on said verdict this 
appeal is taken. 

ARGUMENT. ! 

I 

Assignments of Error Nos. 1 and 2. j 

Assignments of error Nos. 1 and 2 deal with the 
refusal of the Court to permit the witnesses jWalter 
Valentine and Miles Fay Rouse to testify asj to the 
height of the step at the time of the accident from 
measurements and calculations made shortly | before 
the trial and long after the accident. 

This testimony was objected to by the defendant 
on the ground that the admission of such testimony 
would be prejudicial to the defendant, as it would 
necessarily show that there had been a change in 
conditions since the date of the accident. This testi¬ 
mony could only have been offered for the purpose 
of prejudicing the defendant when we consider that 
both the plaintiff and another witness who examined 
the step immediately after the accident testified to 
its height. j 

The correctness of the lower court’s ruling in ex¬ 
cluding this testimony is not only in accordance with 
the rulings of the Supreme Court of the ! United 
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States and this Court, but is also in accord with the 
great weight of authority in the United States. 

In the case of Scott v. District of Columbia, 27 Ap¬ 
peals D. C., 413, the plaintiff was injured by falling 
on a defective sewer trap. She offered to prove by a 
witness that he examined the sewer trap two days 
after the accident and again about ten days later. 
The witness was then asked if on the second visit 
he saw the same sewer plate that was there on the 
occasion of his first visit. The defendant objected 
to the question and the objection was sustained by 
the Court. This Court in passing upon the question 
said: 


“In our opinion, the principle which was in¬ 
volved in the ruling of the learned court below 
is sustained by the opinion of the Supreme Court 
in Columbia £ P. S . R. Co. v. Hawthorne, 144 
U. S. 202, 206, 36 L. ed. 405, 406, 12 Sup. Ct. Rep. 
591. Said Mr. Justice Gray: ‘This writ of error, 
therefore, directly presents for the decision of 
this court the question whether, in an action for 
injuries caused by a machine alleged to be negli¬ 
gently constructed, a subsequent alteration or 
repair of the machine by the defendant is com¬ 
petent evidence of negligence in its original con¬ 
struction. Upon this question there has been 
some difference of opinion in the courts of the 
several States. But it is now settled upon much 
consideration, by the decisions of the highest 
courts of most of the States in which the ques¬ 
tion has arisen, that the evidence is incompetent, 
because the taking of such precautions against 
the future is not to be construed as an admission 
of responsibility for the past, has no legitimate 
tendency to prove that the defendant has been 
negligent before the accident happened, and is 
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calculated to distract the minds of the jury from 
the real issue, and to create a prejudice | against 
the defendant. * * * The true rule and the rea¬ 
sons for it were well expressed in Morse\v. Min¬ 
neapolis & St. L. R. Co above cited, iji which 
Mr. Justice Mitchell, delivering the unanimous 
opinion of the supreme court of Minnesota, after 
referring to earlier opinions of the snipe court 
the other way, said: ‘‘But, on mature reflection, 
we have concluded that evidence of this kind 
ought not to be admitted under anv icircum- 
stances, and that the rule heretofore adopted by 
this court is on principle wrong; not for the rea¬ 
son given by some courts, that the acts of the 
employees in making such repairs are not admis¬ 
sible against their principals, but upon the 
broader ground that such acts afford no legiti¬ 
mate basis for construing such an act a$ an ad¬ 
mission of previous neglect of duty. A person 
may have exercised all the care which ! the law 
required, and yet, in the light of his newt experi¬ 
ence, after an unexpected accident has occurred, 
and as a measure of extreme caution, he may 
adopt additional safeguards. The mote care¬ 
ful a person is, the more regard he has| for the 
lives of others, and more likely he would |be to do 
so; and it would seem unjust that he cpuld not 
do so without being liable to have such pets con¬ 
strued as an admission or prior negligence. We 
think such a rule puts an unfair interpretation 
upon human conduct, and virtually holds out an 
inducement for continued negligence. ’ ’ SO Minn. 
465, 468, 16 N. W. 358.’ j 

“In the case before us the only effect of ad- 
mitting the answer would have been to prejudice 
the jury against the appellee, as the Supreme 
Court suggests in the Hawthorne Ckse just 
quoted. The same witness has been permitted 
to testify to the condition of this plate after the 
accident. A patent defect of the appellant’s case 
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was the absence of sufficient testimony as to the 
condition of the plate before the accident. We 
find no error in the ruling of the court upon this 
point.’ ’ 

The question presented to the witness Rouse is 
found on page 11 of the Record and is as follows: 

“Q. Mr. Rouse, as an engineer, carrying this 
grade back to the step, or any step that would 
be there, what would necessarily have been the 
proximate height of that step, if you can tell by 
your measurements?” 

Objection was made to this question and sustained 
bv the Court. Plaintiff’s counsel however made no 
proffer of what he expected the witness to answer in 
response to said question nor did he take any excep¬ 
tion to the ruling of the Court. 

The law is definitely settled in this jurisdiction 
that no error can be predicated on the action of the 
Court in admitting or refusing to admit testimony, 
where no exception has been reserved. Globe Furni¬ 
ture Company v. Gatley, 51 App. D. C. 367; Wan 
v. United States, 53 App. D. C. 250; Budd v. United 
States, 48 App. D. C. 333; Cooper v. Sillers, 30 App. 
D. C. 567; Allis v. United States, 155 U. S. 117; 
Queenan v. Oklahoma, 190 U. S. 548. 

It is also settled law in this jurisdiction that an 
assignment of error based upon the refusal of the 
trial court to permit a witness to answer a question 
propounded by counsel is fatally defective where 
the party failed to disclose to the Court what he ex¬ 
pected to prove by the answer excluded. McCurley 
v. National Savings and Trust Company, 49 App. 
D. C. 10; Turner v. American Security and Trust 
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Company, 29 App. D. C. 460 ; De Forest v. \ United 
States, 11 App. D. C. 458. j 

The Record, at page 10, shows that the kitness 
Valentine made certain measurements and calcula¬ 
tions shortly prior to the trial. He was theh asked 
the following question: 

“As an engineer, could you state what was the 
height of any step that was there in November, 
1926? Assume that there was no change in the 
grade of the pavement since 1924 up to the pres¬ 
ent time?” (R. p. 11.) 

This question was objected to and the objection 
sustained by the trial court. Plaintiff’s counsel did 
take exception to the Court’s ruling but (lid not 
make any proffer as to what he expected tp prove 
by the witness in response to said question. ! 

We, therefore, respectfully submit that because 
plaintiff’s counsel failed to disclose to the Coujrt what 
he expected to prove by the witness, the assignment 
of error based upon the action of the trial ctourt in 
this particular is fatally defective. 

We respectfully insist that the rulings of tjhe trial 
court with respect to the testimony of the witnesses 
Valentine and Rouse were correct. It is equally clear 
that even if the trial court committed error! in this 
respect, the error was not prejudicial. The declara¬ 
tion in the case charges that the step oveb which 
plaintiff fell was about an inch in height. (R. p. 2.) 
The plaintiff testified that the step over which she 
fell was about an inch or an inch and a half id height. 
(R. p. 12.) And the witness Hattie B. Stoll testified 
that she examined the premises very shortly after 
the occurrence and that the step was about bn inch 
and a half in height. (R. p. 13.) 
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It is reasonable to assume that if the witnesses 
Valentine and Rouse had been permitted to testify, 
their testimony would have been in accord with the 
allegations in the declaration and with the testimony 
of the plaintiff and Mrs. Stoll. Their testimony 
would, therefore, have been merely cumulative and 
the Court in passing upon defendant’s motion for a 
directed verdict necessarily had to accept as true the 
testimony of the plaintiff and Mrs. Stoll that the step 
in question was only approximately an inch and a 
half in height. We, therefore, submit that the ex¬ 
clusion of the testimony of the witnesses Valentine 
and Rouse was proper and in any event could not have 
prejudiced the plaintiff’s case. 

Assignment of Error No. 3. 

There is no discussion in plaintiff’s brief of the 
third assignment of error and we, therefore, assume 
that plaintiff has abandoned it, or feels that it is so 
devoid of merit as not to warrant discussion. 

This assignment of error is based upon the follow¬ 
ing questions asked the witness Rouse: 

“Q. Did you leave any instructions in regard 
to a step 1 ?” (R. p. 10.) 

On re-direct examination, the witness was asked if 
he left any instructions with the people who owned 
the building in regard to the step at the time the 
street was widened. (R. p. 11.) 

Both of these questions vrere objected to by coun¬ 
sel for the defendant, and the objections were sus¬ 
tained by the Court. 

The record shows that the witness Rouse was em- 
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ployed by the Highway Department of the district 
of Columbia and was rated as a transit man; that 
the street was widened and the job completed in 
November, 1924. (R. p. 10.) j 

We submit that the testimony sought to be elicited 
from this witness was clearly inadmissible. The first 
question merely asked the witness if he left any in¬ 
structions regarding a step. There is no shoeing as 
to whom the instructions were left with, if |in fact 
any were left, or what the instructions were,j nor is 
there anv showing that this witness had the slightest 
authority to leave any instructions with hnyone. 
There is no showing nor even an attempt to show that 
any instructions were ever received by the plaintiff 
or her husband. Nor is there the slightest attempt 
to show that the defendant owned the building when 
the street was widened in 1924, two years before the 
accident in this case. 

The second question asked on re-direct examination 
is as objectionable as the first. In the first place, it 
was not proper re-direct examination, and secondly, 
there is no showing that anv instructions wbre left 
with either the defendant or her husband or that the 
defendant owned the building at the time the street 
was widened in 1924. As we have already jpointed 
out in dealing with the first question asked the wit¬ 
ness, there was no showing that the witness had 
the slightest authority to leave any instructions with 
anyone. 

The assignment of error based on these qnestions 
is also fatally defective in that there was no proffer 
by plaintiff’s counsel of what he expected to prove 
by the questions if the witness had been permitted to 
answer them. Nor was any exception taken to the 
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court’s refusal to permit the witness to answer the 
second question, asked on re-direct examination. 

We respectfully submit that this Assignment of 
Error is entirely without merit. 

Assignment of Error No. 4. 

Plaintiff’s fourth assignment of error deals with 
the refusal of the trial court to permit the witness 
Valentine to answer the following question: 

“Q. In your experience as an engineer and 
builder, was this a usual or an unusual place to 
have such a step in a passageway leading to the 
entrance to stores?” (R. p. 14.) 

This question was objected to on the ground that 
the question of whether or not the step was at an 
unusual place was not the subject of expert testi¬ 
mony and that the jury was as competent as the 
witness to determine this question. 

This Court, in the case of King v. Davis, 54 App. 
D. C. 239, said: 

“We recognize the rule that expert testimony 

is permissible only where the thing to which it 

relates is so far removed from ordinary human 

* 

experience that a jury will presumably not pos¬ 
sess the skill or knowledge requisite to draw a 
proper inference from the facts, even if such 
facts could be ascertained. 21 C. J. 652; Lynch 
v . Larivee Lumber Co., 223 Mass. 335, 111 N. E. 
861.” 

In the case of Branan v. Wimsatt, 54 App. 
D. C. 374, the plaintiff was injured while playing on 
a lumber pile owned by the defendant. During the 
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trial, an expert lumber man was called by tbe plain¬ 
tiff and after the lumber pile had been described to 
him he was asked if this pile, or a pile of thjat char¬ 
acter, would be safe for children to play qn. The 
question was objected to and the objection sustained 
by the Court. This Court in passing upon the ques¬ 
tion said: 

| 

“We do not think that either of thq assign¬ 
ments of error can be sustained. The| witness 
Ryan’s experience in the retail lumber business 
was such as would probably warrant the admission 
of his testimony as to the proper, uspal, and 
customary method of stacking lumber ip lumber 
yards. As an expert on the stacking of: lumber, 
however, he could not testify as to whether it 
was safe for children to play on lumber | piled in 
the manner described in the question wjhich the 
court excluded. That question called j for his 
opinion as to a matter which did not require the 
judgment of an expert, and for a conclusion 
which the jury, and even children, as shown by 
the testimony, were just as competent tb deduce 
as he vras.” 

We submit it is clear from the above quoted deci¬ 
sions of this Court that the question of whether a step 
in the entrance-way to a store is at a usual or an 
unusual place is not the subject of expert testimony. 

A jury of twelve men was entirely competent to 
pass upon this question should the Court havO reached 
the conclusion that this was a case which shojuld have 
been properly submitted to the jury. The trial court 
in excluding this testimony was clearly right and 
the assignment of error based upon its action in this 
respect is entirely without merit. 

This assignment of error is also subject to the 
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same fatal defect as those which we have hereto¬ 
fore discussed. That is, the plaintiff failed to make 
a proffer of what he expected to prove by the 
witness should the Court have permitted the ques¬ 
tion to have been answered. 

Assignments of Error Nos. 5 and 6. 

Plaintiff’s fifth and sixth assignments of error 
deal with the granting of defendant’s motion for a 
directed verdict. The grounds upon which the de¬ 
fendant based her motion for a directed verdict 
were: 


1. That it is a matter of common experience 
that in entering and leaving stores and other 
buildings adjoining surfaces are frequently at 
different levels, and that the difference in level 
has to be overcome by one or more steps of 
greater or less height, or by some other device 
and, therefore, that the maintenance of the step 
as described in the evidence did not constitute 
negligence. 

2. That the plaintiff in attempting to enter said 
store without looking or paying any attention to 
her own safety, was guilty of such contributory 
negligence as would bar her recovery. 

3. That if anyone was responsible for plain¬ 
tiff’s injuries it was the tenant and not the land¬ 
lord. 

It is conceded in this case that there was a differ¬ 
ence in level between the sidewalk and the floor of 
premises 711-713 Thirteenth Street, and in design¬ 
ing an entrance to the said stores it was necessary 
to overcome the difference either by a step or by 
some other device. 

The plaintiff contends that the use of a step by 
the defendant to overcome the difference between 
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the two levels was negligence, and that a ramp or 
some other device should have been used. 

It is probably safe to assume that, if defendant’s 
architects in remodeling the said premises had used 
a ramp instead of a step and the plaintiff had slipped 
and fallen on the ramp, she would have contended 
that the only proper way to overcome the difference 
between the two levels was by a step. 

This accident happened in broad daylight shortly 
before noon on November 18, 1926. The entrance 
to the stores was flanked on either side by gla^s show 
windows and there is not the slightest suggestion 
made by anyone that the step over which plaintiff 
tripped was not entirely visible if the plaintjiff had 
looked for it. 

It is a matter of common knowledge that the floors 
of stores are not always on the same level as tjie side¬ 
walk. As a matter of fact, it is most unusual! to find 
the doorway of a store directly on the street level. 
The difference in level between the sidewalk gnd the 
floors of stores must always be overcome by! a step 


or some other device, and it was, therefore, the duty 
of the plaintiff in attempting to enter the store to 
realize that such a condition might exist. This is 

i 

particularly true in view of the fact that therb is con¬ 
siderable grade on Thirteenth Street between G 
Street and H Streets. 

It may be, as suggested in plaintiff’s brief j that a 
person walking in the aisle on the inside of la store 
has a right to assume that no obstructions 'will be 
permitted or placed in the aisle, but such a rule has 
no application whatever to the entrance to a store re¬ 
garding which all persons are chargeable with notice 
that the difference between the store floor hnd the 


j 
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street Ibvel must be overcome by a step or some other 
device. 

In the case of Bell v. Central National Bank, 28 
Appeals D. C. 580, the plaintiff was injured in falling 
on the stairway of a building owned and controlled 
by the defendant. 

A demurrer to the declaration was sustained and 
an appeal from the ruling thereon was taken to this 
Court. This Court in its opinion stated the facts as 
follows: 

“The defendant was, on February 3, 1905, the 
owner of a five-story stone building on Pennsyl¬ 
vania Avenue, in the city of Washington, num¬ 
bered 631. The ground floor was occupied by the 
defendant in carrying on its banking business. 
It leased the rooms of the upper floors to various 
tenants for business purposes. Defendant also 
owned and controlled the corresponding floors in 
th^ adjoining building, numbered 629. The en¬ 
trance to the upper floors of both buildings was 
through the building known as No. 631. From 
thence stone steps led to a platform near to each 
floor, at right angles to which, and connecting 
therewith, were two other steps constructed 
through an opening in the east wall of building 
No. 631, which afforded entrance to the corre¬ 
sponding floors of building No. 629. The defen¬ 
dant, having ownership and control of the said 
stairways and entrances, and leasing rooms to 
persons doing business with the public, thereby 
invited all persons having business with its said 
tenants to enter said building by means of the 
stairs, steps, platform, and openings aforesaid, 
and was charged with the duty of erecting and 
maintaining them with due care. The neglect of 
this duty is alleged in this, that the defendant 
‘negligently and improperly constructed the said 
steps and platform, or caused or permitted them 
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to be constructed and maintained in such man¬ 
ner that the said two steps constructed from the 
said platform through the cut or aperturi in the 
said wall and communicating with the adjoining 
building, No. 629 Pennsylvania Avenue, vtere not 
of equal or uniform height or “rise,” the lower 
step immediately connecting with the said plat¬ 
form then and there being 2 inches greater in 
height or “rise” than the next above adjoining 
step; and the said defendant carelessly^ negli¬ 
gently, and improperly put and placed left 
remaining, or caused or permitted to be put and 
placed and left so resting, on the said stone plat¬ 
form, at the point where the base of the step 
connects with the said platform, a certain! marble 
slab 2 inches in height or “rise” and 13 inches 
in width, and at a place on the said platform 
then and there imperfectly lighted, and |without 
any sufficient light to enable persons to observe 
the peculiar, unusual, wrongful, imperfect, de¬ 
fective, and dangerous condition of the said step 
and marble slab resting on the said stohe plat¬ 
form, whilst walking upon and over the same, and 
without any notice, or warning, or precaution of 
any kind, 7 etc. 

“To render the description of the platform 
and steps more specific, it was agreed, | on the 
argument, that the stone platform, wholly within 
building No. 631, was about 8 feet by 10 feet; 
that the steps of the main stairway have! the or¬ 
dinary ‘ rise’ of about 7 inches; that two £teps of 
this ‘rise’ were not sufficient to reach the plane 
of the opening on the floor of No. 629; that both 
steps having been given this ‘rise,’ the space 
between the bottom step and the platform was 
supplied by the marble slab, which was 2 inches 
thick and extended like another step, | having 
about the same width; that the steps there were 
in good repair, the defect, if any, being in their 
construction as described. 


| 
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“The plaintiff, on the date aforesaid, visited 
the office room of one of defendant’s tenants, on 
the second floor of building No. 629, for the pur¬ 
pose of having some business attended to by 
him as a notary public. Having transacted her 
business, she undertook to leave the building by 
the stairway aforesaid. While conducting her¬ 
self with proper care, and walking prudently 
and moderately down the steps connecting with 
the platform as aforesaid, ‘the plaintiff stepped 
with her left foot upon the said unsafe and dan¬ 
gerous marble slab, without any notice or knowl¬ 
edge of the presence of the said marble slab rest¬ 
ing upon the said platform, or of the unsafe and 
dangerous condition of the said step or stone 
platform,—caused by the said marble slab rest¬ 
ing upon it, through the carelessness, negligence, 
and improper conduct of the defendant as in 
maimer and form aforesaid; and the heel of the 
plaintiff’s left shoe treading upon the edge of 
the said marble slab, in the defendant’s said 
building, the said plaintiff’s said foot was tilted 
over and downwards,’ throwing the plaintiff 
upon the said platform with great force. By 
reason of the said fall the plaintiff’s foot and 
ankle were seriously sprained, her knee cap 
broken, and divers other serious injuries re¬ 
ceived. The allegations of damages are in the 
ordinary form, and are laid in the sum of $20,- 
000. A second count of the declaration sets 
out substantially the same facts as regards the 
negligence of the defendant, the conduct of the 
plaintiff, and the manner in which she received 
her injuries.” 


The Court in its opinion said: 

“It is a familiar rule of law that the owner of 
land who, by invitation, express or implied, leads 
others to come upon his premises for a lawful 
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purpose, is liable to such persons who, e&ercising 
reasonable care themselves, may be injured by 
reason of the unsafe condition of the premises, 
negligently suffered to exist, without reasonable 
notice. Bennett v. Louisville & N. R. ! Co., 102 
U. S. 577, 580, 26 L. ed. 235, 236; Union P. R. Co. 
v. McDonald, 152 U. S. 262, 269, 38 L.j ed. 434, 
438, 14 Sup. Ct. Rep. 619; Davis v. Central Cong. 
Soc., 129 Mass. 367, 371, 37 Am. Rep. 368. Save 
in those instances where the relations | between 
the parties are exceptional, as in the case of car¬ 
rier and passenger, and others that may be an¬ 
alogous, the owner is bound to use ordinary rea¬ 
sonable care to the end that persons going and 
coming on his premises by implied invitation 
shall not be necessarily or unreasonably exposed 
to danger. The owner is not an insurer of the 
safety of such persons, nor does he owe ! tliem the 
highest degree of care. The measure of his duty 
is reasonable prudence and care. And though 
the owner may, as in this case, lease the rooms 
in his building to others, the same rulb applies 
where he retains the control of the stairivavs and 

•r 

other means of ingress and egress. Larkin v. 
O’Neill, 119 N. Y. 221, 225, 23 N. E. 563;| Davis v. 
Central Cong. Soc., supra; Gleason v. Boehm, 58 
N. J. L. 475, 32 L. R, A. 645, 34 Atl. 886. 

“ Applying these principles to the facts stated, 
we are of the opinion that the demurrer was 
rightly sustained. It is conceded that the stair¬ 
way was a reasonably safe structure as far as 
the building within which it is located is con¬ 
cerned, and that it had been kept i!n repair 
throughout. The negligence alleged relates to 
the short stairway leading from the platform to 
the opening which gave access to the second 
floor of the adjoining and connected j building. 
Evidently the floors of the two buildipgs were 
not in the same plane. Therefore, to prevent giv¬ 
ing a greater rise to the two steps necbssary to 
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reach the floor of No. 629 than was common to 
the other steps of the main stairway the slab 
was introduced between the first step and the 
platform, making practically another step 2 
inches high. It is not apparent, and there is no 
suggestion whatever, that any better or safer 
construction could have been adopted in order 
to overcome the difference between the elevation 
of the two floors. Presumablv there was no ele- 
vator in the building, and the stairway must 
have furnished the only means of access to the 
upp^r floors of both buildings. It does not ap¬ 
pear from the allegations of the declaration how 
long these steps had been in use prior to the 
plaintiff’s fall, or that any accident had ever 
happened thereon before that would call atten¬ 
tion to any defect in construction. Rejecting the 
conclusions of the pleader embraced in the alle¬ 
gations of ‘negligence,’ ‘unsafety,’ and so forth, 
as not within the admission of the demurrer, but 
giving her the benefit of all reasonable inferences 
to be deduced from the specific facts which are 
admitted thereby, we do not think that there is 
any ground for submitting the question of negli¬ 
gent construction to the determination of a jury. 
Governed by the rule of law before stated, we 
are of the opinion that but one inference can be 
fairly deduced from the facts, and that is that 
the construction of the steps and platform was 
a reasonably safe one under all the circumstances 
disclosed. This conclusion is sujjported by a 
well-considered decision of the supreme judicial 
court of Massachusetts ,—Ware v. Evangelical 
Baptist Benev. & Missionary Soc. f 181 Mass. 285, 
63 N. E. 885,—the facts of which seem more fa¬ 
vorable to the plaintiff than those presented 
here. 

“That case was submitted to the jury under 
an agreement that in case of a verdict for the 
plaintiff the case should be reported to the ap- 
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pellate court, and, if that court should be! of the 
opinion that a verdict ought to have b£en di¬ 
rected for the defendant, judgment should be so 
entered. The verdict was for the plaintiff, but 
the court held that it ought to have been for the 
defendant upon the facts proved. In giving the 
reasons for this conclusion, the court, through 
Morton, J., said: 

“ ‘The injury complained of was due t<j) a fall 
received by the plaintiff while passing from one 
of the rooms in the Trcmont Temple Building, so 
called, in Boston, belonging to the defendant, to 
the hallway or corridor on which the room 
opened. The floor of the room was 4-7/8 inches 
above the floor of the hallway, and it was this 
difference in height which caused the plaintiff, 
as she stepped forward out of the room, j to fall. 
She had entered the room a few minutes! before 
through the same door. She had never |been in 
the building previously, if that is material. It 
is contended that this construction was defective, 
and this is the negligence alleged. 

“ ‘It is matter of common observation j that in 
entering and leaving stores, halls, railway-par sta¬ 
tions and platforms, office buildings, and other 
buildings and jhaces and private houses, j adjoin¬ 
ing surfaces are frequently at different levels, 
and difference in level has to be overcome! by one 
or more steps of greater or less height^ or by 
some other device. The same thing happens in 
the interior of buildings and structures. We can¬ 
not think that such a construction is of itself de¬ 
fective or negligent. There is nothing in I the na¬ 
ture of things which requires that a floor of a 
room which is entered from a hall or corridor, 
especially in a building like the Tremont Temple 
building, should be on the same level as j that of 
the hall or corridor. Such may be the more usual 
or common construction, but there is nothing, we 
think, which requires it to be so at the peril of 
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being regarded as defective or negligent, if it is 
not, and if suitable safeguards are not adopted to 
warn and protect those invited there. ’ 

“ Having disposed of the question of negligence 
in the matter of the construction of the steps and 
the platform on which they rested, it remains to 
consider the allegations of the declaration relat¬ 
ing to the lighting of the stairway. * * * 

JL .Jfc Mg .Ug .U, 

If W *7v h* If IT “ 

“Deplorable as the condition of the plaintiff ap¬ 
parently is, we cannot but regard her as the vic¬ 
tim of an accident, the consequences of which 
cannot lawfully be visited upon the defendant. 

“The judgment must be affirmed, with costs.” 
(Italics ours) 

In the Bell Case, supra, this Court expressly held 
that the maintenance of a step two inches in height in 
a stairway in which all other steps had a rise of about 
seven inches was not negligence and we respectfully 
submit that the maintenance of a step approximately 
one and a half inches in height in the entrance to a 
store to take care of the difference in levels betwcen 
the store floor and the sidewalk was not negligence. 

This Court in the Bell Case, quoted with approval 
from the case of Ware v. Evangelical Baptist Benev. 
& Missionary Soc., 181 Mass. 285, in which the Su¬ 
preme Court of Massachusetts said: 

“It is a matter of common observation that in 
entering and leaving stores, halls, railway-car 
stations and platforms, office buildings, and other 
buildings and places and private houses, adjoining 
surfaces are frequently at different levels and the 
difference in level has to be overcome by one or 
more steps of greater or less height, or by some 
other device. The same thing happens in the in- 
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terior of buildings and structures. We cannot 
think that such a construction is of itself defec¬ 
tive or negligent.” 

i 

! 

A case in which the facts are almost identical with 
those in the case at bar was that of Hoyt th Wood¬ 
bury, 200 Mass. 343, 22 L. R. A. (N. &), 730] 

In this case the plaintiff visited the store of one 
Bauer who was a tenant of the defendant, ifi a four 
story block the first story was occupied by two stores, 
between which was an entrance to the uppeif stories. 
The street in front of the block was at a considerable 
grade, Bauer’s store being opposite the lower portion 


of the street. The front of the building wai 


Is on the 


street line, but all the entrances were set back, that of 
Bauer’s store about ten feet and that to the upper 
stories about nine feet. The space between the street 
line (that is, between the line of the sidewalk adjacent 
to the building) and the entrances was paved by the 
defendant with alternate squares of black and white 
tiling. The space or passageway to Bauer’s lentrance 
was substantially level with the sidewalk, qnd in it 
stood, just inside the street line, a column abdut 1 foot 
square, supporting the building. The passageway to 
the entrance to the upper stories was raised above 
the sidewalk and tiling leading to Bauer’s stpre from 
2*4 to 3J4 inches, and the line of separation! between 
these two levels of tiling continued the diagonal line 
made bv Bauer’s show window to the sidewalk line. 

m/ 

The plaintiff stumbled over this riser between the 
two levels of tiling as she was coming oult of the 
store on a sunny afternoon. 
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The Court in its opinion said: 

“Without discussing the plaintiff’s due care, or 
whether she had any greater right than Bauer, 
the tenant, would have had under similar circum¬ 
stances, the ruling of the presiding judge, direct¬ 
ing a verdict for the defendant should be sup¬ 
ported on the ground that there was no evidence 
of negligence on the part of the defendant. He 
owned a lot of land on a slight hillside, and it 
abutted upon a street which descended the hill. 
He had a right to improve his real estate in any 
reasonable way. He chose to maintain upon it 
a block with two stores, separated by an entrance 
to upper stories. The problem which confronted 
him in doing this was so to arrange the means of 
access to these three entrances as to adapt them 
to the varying grade of the adjacent sidewalk. 

This could have been done in anv one of several 

* 

different wavs. But it obviouslv must have been 
%< * m 

done in some way. So long as the present physi¬ 
cal configuration of this commonwealth continues 
to exist, substantially the same difficulties will 
confront those who undertake to erect structures 
for use of the public. Methods may change, and 
facilities of access may grow better, but the situa¬ 
tion of buildings abutting upon hilly streets will 
abide. Persons entering this building were 
charged with knowledge that they were not enter¬ 
ing from a perfectly level sidewalk, and that gen¬ 
erally the floors of buildings are not of precisely 
the same elevation as the sidewalk, even where 
it is level. Customers entering or leaving stores 
cannot be unmindful of these almost universally 
prevailing conditions. Owners of buildings have 
a right to proceed in their constructions in view 
of this common observation on the part of the 
public, and assume, in the actions of those who 
may frequent their buildings, the exercise of ordi¬ 
nary circumspection as to their footing. Steps of 
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greater or less height are the usual, although not 
the only, means of overcoming such differences in 
level as existed in this case between the street 
and the entrance. People cannot expect, upon 
land obviously in private ownership, next ja street, 
the same condition that they might anticipate in a 
public sidewalk. In arranging an approach to the 
store wider at the street line, and converging 
toward the door, and the approach to the upper 
floors at a conveniently higher level, with a low 
step, in ordinary form, between, the defendant 
violated no duty which he owed to the plaintiff. 
Ware v. Evangelical Baptist Benev. £ Miss . Soc., 
181 Mass. 285, 63 N. E. 885; Lorenzo v\ Wirth, 
170 Mass. 596, 40 L. R. A. 347, 49 N. E. iqi0. 

4 4 Exception overruled. ’’ 

i 

At the time defendant’s premises were remodeled, 
she was confronted with so arranging the entrances 
as to adapt them to the grade of the adjacent side¬ 
walk. And, as the Supreme Court of Massachusetts 

said, in the Hoyt Case, supra : 

* 

“This could have been done in one of! several 
ways. But it obviously must have been done in 
some way. * * * Steps of greater or les£ height 
are the usual, although not the only, njeans of 
overcoming such differences in level as existed in 
this case between the street and the entrance.” 

i 

In the case of Albachten v. Golden Rule , 13^ Minne- 
sota, 381, the defendant was injured by falling over a 
step in a department store in the hair dressing de¬ 
partment. The work-rooms leading from the waiting- 
room from the hair dressing department were sepa¬ 
rated by two hallways which intersected eacjh other 
at right angles, one hallway being three inches higher 
than the other. The plaintiff in passing from the re- 
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ception room to one of the work-rooms tripped over 
the step formed by the intersection of the two hall¬ 
ways and was injured. There was a directed verdict 
for the defendant. The Supreme Court of Minnesota 
in upholding the verdict said: 

“The sole question presented is whether the 
evidence shows a negligent violation of that duty. 
Our examination of the evidence leads to a con¬ 
clusion in harmonv with that of the trial court. 
We are clear that the presence of the step at the 
entrance of the intersecting hall was in common 
standing alone, insufficient upon which to predi¬ 
cate a charge of negligence on the part of the 
defendant, or to require a submission of the issue 
to the jury. Johnson vs. Bamberg, 49 Minn. 341; 
Hunnewell vs. Haskel, 174 Mass. 557; Accousi vs. 
G. A. Stowers Company (Tex. Civ. App.) 87 S. 
W. 861. F. W. Woolworth, & Company vs. Con- 
boy, 170 Fed. 934. 

“Situations of that kind are not uncommon in 
public buildings or business places to which 
the public are invited to enter for the purpose of 
trade and the presence of different floor levels is 
not of itself such a dangerous situation or condi¬ 
tion as to constitute negligence per se * * * nor 
does the evidence present any other fact which, 
coupled with the step at the entrance of the hall, 
would justify a submission of the question of neg¬ 
ligence to the jury. The sole fact appearing is 
the presence of the step. That we hold insuffi¬ 
cient, and under the evidence presented there was 
no negligence in the failure of defendant to warn 
plaintiff of its presence. ” 

In the case of Brugher v. Buchtenkirk, 167 N. Y. 
153, the plaintiff was injured by falling on a flight of 
three stairs connecting different levels of a hallway 
in an apartment house. The lower court directed a 
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verdict for the defendant. The judgment was reversed 
by the Appellate Division and the Court of 4-PP ea ls 
reversed the Appellate Division and sustained the rul¬ 
ing of the lower court. The Court of Appeals- in its 
opinion, said: 

“The presence of stairways leading either to 
higher or to lower stories must be expected in 
hallways, and we know of no reason or conlclusion 
which justifies one entering a strange house in 
assuming that the hall will continue at thfe same 
level. This short flight of steps constitutes no 
reasonable source of danger to anyone who took 
proper precautions to see where he was stepping. 
* * * We are of the opinion that the plaintiff 
failed to prove either element of her cause of ac¬ 
tion, the negligence of the defendant, or hbr free¬ 
dom from contributory negligence.’ ’ 


Hertz v. Advertiser Company, 201 Ala. 
R. A. 1918 F. 137. 


416, L. 


In this case the plaintiff was injured while Endeav¬ 
oring to enter the premises of the defendant. I Upon 
leaving the public street she entered the defendant’s 
vestibule which was on the same grade as the side¬ 
walk. A door from the vestibule opened into |the of¬ 
fice. From the vestibule there was a flight of steps, 
upon which plaintiff fell, leading abruptly doyn into 
the office. 

The lower court submitted the case to the jury on 
the sole question of whether or not the stairwUy was 
properly lighted. It refused to submit to the jury the 
question of whether the steps were negligently con¬ 
structed. The Supreme Court of Alabama, in uphold¬ 
ing the lower court, said: 
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“The case most in point which we have exam¬ 
ined is that of Hoyt v. Woodbury, 200 Mass. 343, 
22 L. R. A. (K S.) 730, 86 N. E. 772, which sup¬ 
ports our holding that there is no negligence 
shown as to the construction of the premises. In 
that case the affirmative charge was directed for 
the defendant; there being no question as for 
failure to properly light. The language is so 
clear in the opinion, and the facts are so similar, 
that we quote in part what Justice Rugg said in 
that case: ‘The ruling of the presiding judge, 
directing a verdict for the defendant, should be 
supported on the ground that there was no evi¬ 
dence of negligence on the part of the defendant. 
He owned a lot of land on a slight hillside, and it 
abutted upon a street which descended the hill. 
He had a right to improve his real estate in any 
reasonable way. He chose to maintain upon it a 
block with two stores separated by an entrance to 
upper stories. The problem which confronted 
him in doing this was so to arrange the means of 
access to these three entrances as to adapt them 
to the varying grade of the adjacent sidewalk. 
This could have been done in any one of several 
different ways. But it obviouslv must have been 
done in some way. So long as the present physi¬ 
cal configuration of this commonwealth continues 
to exist, substantially the same difficulties will 
confront those who undertake to erect structures 
for the use of the public. Methods may change, 
and facilities of access may grow better, but the 
situation of the buildings abutting upon hilly 
streets will abide. Persons entering this building 
were charged with knowledge that they were not 
entering from a perfectly level sidewalk, and that 
generally the floors of buildings are not of pre¬ 
cisely the same elevation as the sidewalk, even 
where it is level. Customers entering or leaving 
stores cannot be unmindful of these almost uni¬ 
versally prevailing conditions. ’ 

**##**#* 
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“If the premises were properly lighted, then, 
of course, there was no negligence, except her 
own; and if they were not properly lighted, she 
should have been more careful in going out of the 
vestibule into the main office building. ®he had 
no right to assume that the floor of the office 
building was on the same level as the flooif of the 
vestibule. There was a door between the two 
apartments, and this of itself was a warhing to 
those entering, who were not acquainted, tb ascer¬ 
tain whether the floor to the main building was 
on a level with the vestibule and the sidewalk, or 
whether it was reached by ascending or descend¬ 
ing steps. She is shown not to have exercised the 
slightest degree of care to ascertain what was be¬ 
yond the door which separated the vestibule from 
the floor of the main office. Her own evidence 
shows that this door was shut, that she | herself 
opened it, and stepped or walked right through as 
if the floors were on a level, and fell down the 
steps in consequence of her own negligence in 
failing to ascertain whether or not theije were 
steps or stairs connecting the two floor^. We 
find a number of cases very similar, and iji every 
instance, under like conditions, the plaintiff has 
been held to have been guilty of contributory neg¬ 
ligence, and it seems to us there could be no doubt 
about the correctness of the decision. The court 
of appeals of New York, in a very similar case, 
said of like conditions: ‘The presence of stair¬ 
ways leading either to higher or lower stories 
must be expected in hallways, and we knoV of no 
reason or custom which justifies one entering a 
strange house, in assuming that the hall wdll con¬ 
tinue at the same level. This short flight of steps 
constituted no reasonable source of danger to 
anyone who took proper precautions to se4 where 
he was stepping. It was in no way similar to a 
hatchway or elevator shaft, nor even to the usual 
steep flight of steps leading into a jcellar.’ 
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Brugher v. Buchtenkirch, 167 N. Y. 156, 157, 60 
N. E. 421. 

4 ‘The courts of Massachusetts have frequently 
made similar rulings. A recent decision, after 
reviewing similar cases, thus summed up the doc¬ 
trine : 4 It is a matter of common observation that 
in entering and leaving stores, halls, railway car 
stations and platforms, office buildings, and other 
buildings and places, and private houses, adjoin¬ 
ing surfaces are frequently at different levels, and 
the difference in level has to be overcome by one 
or more steps of greater or less height, or by 
some other device. The same thing happens in 
the interior of buildings and structures. We can¬ 
not think that such a construction is, of itself, de¬ 
fective or negligent. There is nothing in the na¬ 
ture of things which requires that the floor of a 
room, which is entered from a hall or corridor, 
especially in a building like the Tremont Temple 
Building, should be on the same level as that of 
the hall or corridor.’ (Ware v. Evangelical Bap¬ 
tist Benev. & Missionary Soc., 181 Mass. 285, 63 
N. E. 885.) 

4 4 The English courts have held to the same doc¬ 
trine; and so have many other American courts. 
The Iowa court holds to the same doctrine, and 
of a similar case it said: 4, The fact that a door is 
there is a warning that it is the means of exit or 
of entrance from or to some other apartment, and 
a way up or down stairs, or to a baggageroom, 
or to a closet; and no one has the right to assume, 
without knowledge, or its equivalent, the charac¬ 
ter of the place to which it affords access.’ Mc- 
N aught on v. Illinois C. R. Co., 136 Iowa 180, 113, 
N. W. 845. 

4 4 In speaking of similar arrangements at a rail¬ 
way station the English court said: 4 There was 
nothing to show that the door and the steps be¬ 
yond were more than ordinarily dangerous, and it 
was necessary and proper that something of the 
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sort should be there for the convenient use of the 
station by the company. It would be difficult so 
to arrange every part of a station as to reinder it 
impossible for careless people to meet with in¬ 
jury. ’ McNaughton v. Illinois C. R. Co., 136 
Iowa, 182, 113 N. W. 846. 

‘‘It therefore follows that the trial court!should 
have given the affirmative charge for the defen¬ 
dant. It is, for this reason, unnecessary tp treat 
separately other assignments of error, insisted 
upon; if errors, they were necessarily yrithout 
possible injury.” 

We respectfully submit that it is clear from the 
cases above referred to that the condition of defen¬ 
dant’s premises as disclosed by the record wap not a 
negligent one, and that the lower court was right in 
directing a verdict for the defendant at the dose of 
plaintiff’s testimony. 

In several places in plaintiff’s brief the statement is 
made that defendant retained exclusive control of the 
passageway or corridor at the outward end o^ which 
was the entrance to premises 711-713 Thirteenth 
Street. Plaintiff cites page 8 of the Record as au¬ 
thority for said statements. 

There is nothing in the Record at this page, or at 
any other page which would justify such a statement. 
The premises were owned by the defendant. Her busi¬ 
ness affairs and her property were handled by her 
husband, and at the trial it was admitted tlaat Mr. 
William J. Dante, the defendant’s husband, \jras the 
defendant’s agent for the purpose of the repairs, al¬ 
terations and changes of the premises and tor the 
management and control of the building for dll pur¬ 
poses. 

In other words, Mr. Dante had authority ti make 
leases, remodel the property and handle it; as if 
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it were his own, but the admission above referred to 
does not mean, and cannot logically be construed to 
mean, that because Mr. Dante managed his wife’s 
property that he had retained control of the entrances 
to the said stores and had deprived the tenants of 
said control. 

The plaintiff at the trial did not call upon the de¬ 
fendant to produce the leases to the premises nor did 
she make any effort whatever to prove the conditions 
under which said premises were leased to the tenants. 
Certainly there is no presumption that the defendant 
did not lease the entire premises or that she retained 
anv control whatever over them. 

As heretofore pointed out, the maintenance of a 
step under the conditions disclosed by the record in 
this case was not negligence. But even if the condi¬ 
tion were a negligent one the responsibility to third 
parties would be the responsibility of the tenant and 
not that of the landlord. 

In the case of Security Savings and Commercial 
Bank, et al, v. Sullivan, 49 Appeals D. C. 119, the de¬ 
fendant bank owned certain premises in the city of 
Washington, a portion of which it used for its bank¬ 
ing business and the other portion of which it leased 
to tenants. It leased a certain portion of said prem¬ 
ises to the Associated Drug Stores and the said drug¬ 
stores under the terms of its lease assumed the obliga¬ 
tion to heat the entire building and thereby assumed 
control of the heating plant in the basement. There 
was a vault under the sidewalk which was part of 
the furnace room. This vault was lighted by glass 
blocks embedded in the sidewalk. One of the glass 
blocks became broken or misplaced and the plaintiff, 
while walking along the sidewalk, caught her heel in 
the hole and was injured. 
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This Court sustained a judgment for the plaintiff 
because the defendant had not parted with complete 
control of the premises but in its opinion, sai$: 

4 ‘It is settled law that where the ovhier of 
premises, by lease, parts with the entire posses¬ 
sion and control of the premises, and the j tenant, 
either by express provision of the lease oi^ by the 
silence of the lease on that subject, assuihes lia¬ 
bility for the keeping of the premises in proper 
repair, the tenant, and not the owner, [will be 
liable in case of an accident due to negligence in 
allowing the premises, or any portion thereof, to 
get out of repair. * * * If conveyed by lease 

unless the owner especially covenants to kbep the 
premises in repair, the duty in that respect shifts 
from the owner to the tenant.” 

i 

In the case of Fox v. Asphalt Co., 204 N. |Y. 240, 
the Court held that as between the landlord hnd the 
plaintiff, the plaintiff was a mere licensee and t^ie only 
duty owed to her by the defendant was to refrain 
from inflicting intentional or wanton injuries pr from 
setting dangerous traps or devices on its property. 

We submit that the record in this case does not 
show that a negligent condition existed, but pven if 
the step should be held to constitute a negligent con¬ 
dition then the tenant and not the landlord would be 
responsible to third persons. 

CASES RELIED UPON BY THE PLAINTIFF. 

The plaintiff, in attempting to show that the step 
in question constituted a negligent condition^ relies 
primarily upon the following cases: 

Purdy v. Loew’s Realty and Amusement Cor¬ 
poration, 220 Missouri Appeals 854; 
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Kennedy v. Cherry and Webb Co., 267 Mass. 
217; 

Bloomer v. Snellenburg, 221 Pa. 25. 

These cases cannot aid this Court in a determination 
of the question here under consideration because the 
facts are entirely different from the facts in the case 
at bar. 

In the Purdy Case, the defendant, in connection 
with the operation of its theatre, maintained a private 
alleyway which it housed over and decorated so as to 
make it apparently a part of the theatre building and 
so as to give it the appearance of an ordinary pas¬ 
sageway within the building. A great many patrons 
of the theatre used this allev as a means of exit 
from the theatre and the alleyway was specifically 
designed for this purpose. The accident to the plain¬ 
tiff happened as she was leaving the theatre at night 
and when the crowd was so dense that it was im¬ 
possible for her to see where she was walking. There 
was an abrupt drop in the alleway of about four 
inches, and as plaintiff stepped from it, without re¬ 
alizing it w^as there, she fell and was injured. The 
Court submitted to the jury the question of whether 
or not the maintenance of this drop in the alleyway 
constituted a negligent condition. 

We have no fault to find with the ruling of the 
Court in this case for the situation there disclosed, 
is entirely different from the entrance to a store 
where it is known, or where at least the plaintiff is 
chargeable with knowledge, that the floor of the store 
is on a different level from the sidewalk. 

In the case of Kennedy v. Cherry and Webb Com¬ 
pany, the defendant maintained in its store a plat¬ 
form approximately eight inches in height which 
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projected out into an aisle. The plaintiff j tripped 
over the platform and was injured. Naturally the 
plaintiff had no reason to assume that the aisle on 
the interior of a store would be obstructed by a plat¬ 
form and the Court very properly submitted to the 
jury the question of whether or not the maiijtenance 
of this platform constituted negligence on the| part of 
the defendant. 

This is an entirely different case from that of a 
step in the entrance-way to a store, where j it is a 
matter of common experience that the floor of a store 
and the sidewalk are at different levels which hiust be 
overcome by a step or steps or some other device. 

The facts in the case of Bloomer v . Snellenburg 
are somewhat similar to those in the Kennedy Case. 
In the Bloomer Case the defendant was the owner of a 
large store. The floor in one part of the store was 
approximately eight inches higher than the jfloor in 
the other part. In order to overcome this dijfference 
in level the defendant constructed a ramp ffom the 
higher floor to the lower which extended it right 
angles nearly all the way across one of the main aisles 
in said store. The plaintiff, while walking along the 
said aisle, tripped over this ramp and was injured. 
Clearly, this was a case for submission to ja jury. 
There an obstruction was maintained in a building in 
one of the main aisles of a store. Such a condition, 
as we have already pointed out, is entirely different 
from a step at the entrance to a store. 

Plaintiff, in her brief (R. p. 19), in discussing the 
Kennedy and Bloomer Cases, says: 

“ These two cases * * * are identical with 

the case at bar. In each case we have a passage¬ 
way within the store with an unusual obstruction 
in an unusual place, with articles on j display 
purposely designed to attract attention.’’ j 
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It is difficult to follow plaintiff’s reasoning, for it is 
conceded that in the case at bar the step was at the 
building line and was not under the roof of the build¬ 
ing at all. In fact, plaintiff’s own evidence shows that 
the step was at least six feet from the doorways of the 
two stores. 

CONTRIBUTORY NEGLIGENCE. 

Assuming for the sake of this argument only, that 
the step in question did constitute a negligent condi¬ 
tion, then we insist that plaintiff was guilty of such 
contributory negligence as would bar her recovery. 

Plaintiff testified that as she was about to enter 
the store she did not look for the step at all. She 
just didn’t look. She walked in there and tripped and 
fell. (R. pp. 12-13.) 

Plaintiff was chargeable with knowledge that the 
level of the sidewalk and the floors of stores are fre¬ 
quently on different levels. This is particularly true 
where the store faces on a street that is on a grade. 
We, therefore, submit that a person in attempting 
to enter a store at such a place, without looking or 
taking any precautions whatever for their own safety, 
is guilty of such contributory negligence as would 
bar their recovery in a suit for damages resulting 
from a fall under such conditions. 

Plaintiff in her brief says that the matter of con¬ 
tributory negligence has been set at rest in this juris¬ 
diction by the decision of the Supreme Court of the 
United States in the case of Mosheuvel v. District of 
Columbia, 191 U. S. 247. We respectfully submit that 
the Mosheuvel Case is not conclusive of this ques¬ 
tion. 

In the Mosheuvel Case it was conceded that the Dis¬ 
trict of Columbia had negligently permitted a de- 
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fective waterbox to remain in the sidewalk for a long 
period of time. This waterbox was directly ih front 
of the steps leading from plaintiff’s home to the side¬ 
walk. Plaintiff, in leaving her premises had to either 
walk around the defective waterbox or step over it. 
She had prior to the accident, on many occasions, 
safely stepped over the box. At the time of the acci¬ 
dent she attempted to again step over the box but 
hung her heel in it and fell and was injured. j 

Under this statement of facts, which is entirely dif¬ 
ferent from that in the case at bar, the Siipreme 
Court held that the question of whether or hot the 
plaintiff was guilty of contributory negligence in de¬ 
liberately attempting to step over the waterbox was 
one that should have been properly submitted to a 
jury. 

Certainly the Mosheuvel Case is not authority in 
support of the proposition that a person attempting 
to enter a store on a different level from the sidewalk 
is not guilty of contributory negligence if ^he at¬ 
tempts to enter said store without looking or taking 
any precautions whatever for her own safety.! 

i 

CONCLUSION. | 

It is respectfully submitted that the action of the 
trial court in directing a verdict for the defendant 
was right, and that the judgment entered thereon 
should be affirmed. 

Respectfully submitted, 

i 

Frank J. Hogan, 

Edmund L. Jones, 

Arthur J. Phelan, 

Attorneys for Appellee. 

Washington, D. C., 

February 23, 1932. 


